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A negative externality (sometimes referred to as collateral damage) occurs when an economic activity conducted by one or more parties has an adverse effect on non-consenting third parties
. 

While this may sound a bit obscure or exotic it is an important concept for us as we confront the prospect of yet another open pit mine in our neighbourhood, and ask our representatives to rethink all issues around aggregate production and consumption.
The concept of negative externalities is gaining legal weight, and that is good for us.

In our case, the negative externalities that we anticipate are the adverse by-products of a legal (regulatory) relationship between a mine operator and various levels of government including the province, the region and the town.

[To economists (a justifiably vilified community of soothsayers) negative externalities represent “market inefficiencies”, that is, uncompensated adverse consequences to third parties that are not anticipated or contemplated when two or more parties contract with one another. 

The very existence of this phenomenon appears to be offensive to economists who believe that free markets should be capable of compensating all actors for their investments or losses. The economic theory underlying this concept sees negative externalities as failures of freedom of contract or of the free market since in a fully consensual system of exchange, all losses should be compensated in some manner.  I’m not sure this sidestep into economists’ thinking is necessary or helpful to reinforce the message.]

Compensation should be mandated by governments wherever and however damages occur, either monetary or in kind, but in either case it should be agreed to by the negatively affected parties.

Ironically, the government has traditionally been seen as the regulator or adjustor of negative externalities – the good guys who will fix things - whereas in this case they are part of the problem.

In our situation, we have one party whose economic activity (mining) will produce predictable harm, costs or other losses to others who are not party to the economic activity. 

Indeed, it has been shown that even raising the possibility of such economic activity (digging a mine) before it is even approved by regulatory agencies brings with it real economic loss to neighbours in the form of immediate depression of their property values.

Not only that, but new purchasers are deterred from venturing into the affected area, which on a map looks like the blast zone from a nuclear explosion. The impact is measured in kilometers from ground zero.

Typical instances of negative externalities include residents being adversely affected by various forms of pollution from industrial activity. Negative impacts may include mental and physical health deficits, property devaluation, damage to property, interference with economic activity, loss of income, loss of enjoyment, loss of privacy etc.

Remedies available to those who claim to have been the objects of negative externalities include recourse to the law of nuisance
, filing inhibitory or prohibitory claims under relevant provincial and federal statutes, appeals to quasi-judicial bodies and the like.

The “polluter pay principle” which has been acknowledged and endorsed by the Supreme Court of Canada [see note 2] addresses the needs of those affected by negative externalities by awarding damages as compensation. 

But while courts are showing a greater readiness to award such damages, the sad fact remains that they are recoverable only when an actual loss has been sustained – in other words, after the fact.

There are a few proactive remedies available, for example when a party who anticipates a negative externality tries to prevent the suspect economic activity from taking place in the first place, as in the case of a mining operation that is believed likely to produce unbargained-for losses, where no compensation has been offered.

Remedies in this area would likely take the form of injunctions based on the reasonable foreseeability of a negative externality.

Essentially this is what orders to stop mining operations or refusals to issue licenses to mine below the water table amount to
. 

Hopefully, the increased use of the law to obtain compensation for nuisance in the form of impact on property values and the enjoyment of property will act as a backpressure on front end regulators (like the OMB) to be more wary of granting licenses to mine operators who may eventually end up before a court confronting claims of nuisance.

Also, watchdog groups like Gravel Watch and Mining Watch have been successful of late in bringing mine operators to account with regard to the actual impact that their proposed activities are likely to have on not only neighbours but also on the land and its public resources such as water.

It appears, in short, that negative externalities are being recognized more and more in the context of aggregate mining as the subject of legal remediation. 

Often, we have legal protections in place but they are not enforced. But now governments themselves are being held to account for ensuring that the process of application and review for mining operations is followed scrupulously and to the letter
. 
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